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APPELLEE'S BRIEF 
JURISDICTION 

Mieceurisdicticon of Che Umi ted setarcs Diserace 
Cetteemerorentercain appellant's petition for a writ 
of habeas corpus was conferred by Title 28, United 
States Code section 2248. The jurisdiction of this 
Court is conferred by Title 28, United States Code 
section 2253, which makes a final order in a habeas 
corpus proceeding reviewable in the Court of Appeals 
when, as in this case, a certificate of probable cause 
Meemee ci 1ssued . 

STATEMENT OF THE CASE 

Appellant, petitioner below, has appealed 

from an order of the United States District Court for 


f@ewNortnern District of California, Southern Division, 


Semyame his application for a writ of habeas corpus. 

A. Proceedings in the State Courts 

On August 30, 1962, appellant Michael H. 
Grove, was convicted in the Superior Court of San Diego 
Coma pon his plea of guilty, while represented by 
ppmoemecao counsel, of the felony offense of first degree 
Muecerein violation of California Penal Code section 
187. He was sentenced on that same day to imprisonment 
in the State prison for the term prescribed by law. 

The appellant did not appeal the above conviction. 
Rather, three years later, he filed a petition for 
writ of habeas corpus in the Superior Court of Marin 
County. That petition was denied on September 20, 
1965. Thereafter, appellant filed a similar habeas 
Cocpmampebition in the California Supreme Court whieh 
was denied without opinion on October 20, 1965. Substantially, 
the same factual and legal issues now presented to 
Gaiscmeourt were raised in those pévtitions. 

Pee cocecaine Ss ine Uneg! caer Coungs 

On October 29, 1965, appellant filed an application 
for a writ of habeas corpus in the United States District 
Court for the Northern District of California, Southern 
Mewoaron. The Honorable William 1. Sweigert denied 
appellant's petition for a writ of habeas corpus by 
an order filed on January 11, 1965, without issuing 

Be 


Cimender FG smow cause. ne basis of the Court's order 
was that the rule announced in Escobedo v. Illinois, 378 
U.S. 478 (1964) does not apply retrospectively. On 
March 23, 1966, Judge Sweigert granted petitioner's 
application for a certificate of probable cause and for 
fee eeocoeappeal in forma pauperis. 

A notice of appeal was filed by appellant on 
January 21, 1966. 

iio, Jomhis, Veksreatinalieys| ite) eile Balsici@ icin (Crewe  eysjaell lesan 
alleged his plea of guilty was prompted by a confession 
OVrermea imeviolation of the Escobedo rule. Appellant 
elcomoeanucenced=tnie failure to aftoera imnescounsel at his 
Dreerraignment questioning in violation of the Escobedo 
Mpimcciicultubed Ineffective aid of counsel. “Appel lan 
gpemedeturther that his plea was premised on a confession 
Sepeammeasby unreats and promises of sleniencey. 

APPELLANT'S CONTENTIONS 

On this appeal appellant contends his plea of 
guilty was (1) coerced by a confession which was both 
involuntary and obtained in violation of the Escobedo 
rule, and, (2) vitiated because of ineffective aid of 
Selmcels “Appellant thus posesathe question whether These 
allegations present grounds for relief on habeas corpus. 
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SUMMARY OF APPELLEE'S ARGUMENT 

ie rerituoner (Ss  pleasof guilty forecioses 
collateral attack on his conviction on the alleged ground 
that it resulted from an illegally obtained confession. 

ie The Escobedo rule does not apply retroactively. 

IIT. Appellant's voluntary plea of guilty prevents 
collateral attack on his judgment of conviction on the 
@oseneea pround of ineffective representation by counsel. 
ARGUMENT 
i 
BoGtiONER Ss PLEA OF GUILTY FORECLOSES 
COLLATERAL ATTACK ON HIS CONVICTION ON 
THE ALLEGED GROUND THAT IT RESULTED FROM 

AN ILLEGALLY OBTAINED CONFESSION. 

This Court may take judicial notice of appel- 
fiGQeacmiudagement of conviction in the Superior Court 
of the State of California for the County of San Diego 
on October 30, 1962. Kasey v. Molybdenum Corporation 
of America, 336 F.2d 560, 561 (9th Cir. 1964); Smith 
Vemeemere, cle F.Supp. Gee (D.C. Mow, 1962) 50.5. Ex 
Boley v, Keenan, 107 FsSupp. coe (D.C. Pa. 1952). 
iiprommcaemen., which does Nov appear in tne record 
on appeal, is attached as Exhibit "A" of this brief 
for the convenience of the Court. This judgment indicates 
that appellant entered a plea of guilty, while represented 
Pmcouocecl, vO the crime of murder of the first desrec. 
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Appellant's conviction and sentence therefore 
eteeeasedsoelely wand entirely upon his plea of guilty 
and not upon any evidence which may have been improperly 
acquired by the prosecuting authorities. Townsend 
Veepoewe, 334 U.S. 736 (1948); Wallace v. Heinze, 351 
F.2d 39 (9th Cir. 1965); Davis v. United States, 347 
F.2d 374 (9th Cir. 1965); Harris v. United States, 

338 F.2d 75 (9th Cir. 1964). Even if appellant's decision 
tO plead guilty was influenced by the antecedent obtaining 
Gimcimetlecediveanadmissible confession, the rederal 
courts have consistently held that the claim that 
inadmissible evidence induced a plea of guilty is no 
Basismror setting aside a conviction, sullivan v; 
United States, 315 F.2d 304 (9th Cir. 1963), cert. 
Cece sfom.c. 910; Morse Vv. United states, 295 fied 
sOmeathecir. W961); United States v. Miller, 293° 2d 
Cofmeea Cir, 1961); Watts v. United States, e(o Feed 
247 (D.C. Cir. 1960); United States v. Kniess, 264 
Hees bio (7th Cir. 1958), cert. dented, 359 U.Sm 947; 
Waley v. Johnston, 137 F.2d 117 (9th Cir. 1944), cert. 
G@emied, 321 U.S. 779. Having entered a plea of guilty 
while represented by counsel, appellant cannot now 
attack his conviction on the ground that an involuntary 
confession induced that plea. 

a 
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II 
DHESSSCOBEDO RULE DOES NOT APPLY RETROACTIVELY. 

[ipesoLri its HeblulZon co the District Court 
Giussppeal for a writ of habeas corpus, and his brief 
GCOmenms court Seeking reversal to the order denying 
the writ, appellant also bases his attack upon his 
SvewemeonvictioOm On the retroactive application of 
Bseconede Vv. Dilinois, 378 U.S. 478 (1964). He contends 
that the charges to which he pled guilty were supported 
in part by statements elicited from him in violation 
OL eunemescobedo rule. 

(iis case is governed by Johnson sy. New Jersey, 
34 U.S. L.Week 4592 (June, 1966), in which the Supreme 
Court of the United States has definitely declared 
UiawemscovecOo affects only those cases in which the 
trial began after June 22, 1964, the date of that decision. 
Mommevecdsaboye, the proceedings which culminated in 
the judgment that petitioner now seeks to collaterally 
attack began and were concluded in 1962, long before 
the date of the Escobedo decision. Consequently, 
Mopeilant Ss pevition to the Districy Court didinor 
Soeceorounds for relier and was properly denied: 


/ 


Cha 


a Ea 
APPELLANT'S VOLUNTARY PLEA OF GUILTY PREVENTS 
COLLATERAL ATTACK ON HIS JUDGMENT OF CONVICTION ON 
THE ASSERTED GROUND OF INEFFECTIVE REPRESENTATION 
BY COUNSEL. 

Appellant here argues that he entered his plea of 
Peeiyeuponm the advice of counsel. Appellant's argument. 
howevere ts Nou that he was deprived of effective aid 
of counsel. Rather, appellant argues lack of assistance 
of counsel in violation of the Escobedo rule. 


"It is not that appellant puts the blame 


on counsel so much as the fact that in all 


eee ee 


because he was aware that the conviction was 

already assured by the illegally obtained 

confession." [Emphasis added] (AOB 9-10). 

Appellant, it would appear, has merely couched 

his Escobedo argument in language that suggests appellant 
was deprived effective aid of counsel. Appellant's 
eeeemrmralecontention, however, is thatwhe was Genied 
Panieco counsel in violation or the Bscobede rule, 
The Escobedo rule, however, does not apply retroactively 
(see Argument II, supra) and therefore appellant does 


not state grounds for relief. 


CONCLUSION 


For the reasons stated above, it is respectfully 
Ssubmitved that the order of the District Court denying 
appellant's petition for a writ of habeas corpus should 
Demememiemed . 
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FRANK C. DAMRELL, JR. 
Deputy Attorney General 
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United States Court of Appeals for the Ninth Circuit 
and that in my opinion this brief is in full compliance 
Wiehmonese rules, 

DATED. San HPrancisco, Cali? ornia 

July 5, 1960. 


FRANK C. DAMRELL, JR. 
Deputy Attorney General 
of the State of California 


Peo 2.5 Let aN 


in the Superior Court of the State of California FORSEILE STAMPS 


IN AND FOR THE COUNTY OF SAN DIEGO 


Department No. KK 9 


NO) \ o..R 4445 
ABSTRACT OF JUDGMENT 
(Commitment to State Prison) 
THE PEOPLE OF THE STATE Present: 
OF CALIFORNIA, 
Plaintiff, Hon GERALD C,. THOMAS anctosneectocc die: 
Judge of the Superior Court 
vs. 
MICHAEL H. GROVE James Dou Keller, District Attorney 
Re ee terrier a EAN A Se ee ey en By......R2J- HANSCOM Deputy 
eared ol eee S00) ae eee 
poeten dane Counsel for Defendant 
+ ‘THIS CERTIFIES that on the......20%H.....day of ......October 000. 19....42, judgment 
of conviction of the above named defendant was entered as follows: 
\ 
(1) Case No......CR..4445 Count Now ce on hia plea of... Guilty me 
Dieter marecrivicted try ee ec acceccsncencannnnnnssscaneeneennpensnnsccecnss es rane es 


(Court or jury) 


of..... Murder, which upon due proof the Court fixed. the degree. thereof 


(dealgnation of crime and degree, tf any, including fact that It conatitutea a eecand ar auhnequent, lf that affacta aentanac) 


in violation of........ (PC 187) Pe Pa Sep OPE EN DOE PNR eR ea esto pL EOE oe PoE REO 


(reference to code or atatute, Including section and aubsectinn thereof, If any violated) 


With prior felony convictiona as follows: 


Date County and State - Crime Disposition 


None 


THE WITHA SMS TRUMEN TG 16 7 
CORREG?T CF 8 Ob THE ORIGINAL 
OM FULTIN litte ab dee 
ATTEAT: 

L. . Wit, Wwaonen 
Catire T ion e 
Cas 


WAput. _EXHIBIT.A_ 


CAFFRIY SEAL) 


Defendant.......¥88_ not armed with a deadly weapon at the time of his commission of the 


eed (wes or was not) 


offense, or a concealed deadly weapon at the time of hia arrest within the meaning of Penal Code 
Section 3024 


(2) Defendant . was not... adjudged an habitual criminal within the mean- 


(waa or waa not) 


ing of subdivision....... ......of section 644 of the Penal Code and the defendant. 118. 20% an 
(a) or (b) (ta or In not) 


habitual erimina! in accordanec with the provisions of subdivision (c) of that scetion. 


(3) It is, therefore, ordered, adjudged and deerced that the said defendant be punished by 
imprisonment in the state prison of the State of California for the term provided by Jaw, and that 
he he remanded to the Sheriff of the County of San Diego, and by him delivered to the Director 
of Corrections of the Stale of California at California Institntion for Men at Chino, forthwith 


It is Ordered that sentences shall be served in respect to one another as follows: (¢/c or c/s) 


and in respect to any prior incompleted sentences as follows: (c/e or c/s) ae 


a 8 & Meateeeeme ae meres 


(4) To the Sheriff of the County of San Diego, and to the Director of Corrections at 
California Institution for Men at Chino, 


Pursuant to the aforesaid judgment, this is to eommand you, the said Sheriff, to deliver the 
above named defendant into the eustody of the Dircetor of Corrections at...... Pe. PESOS rare meee 
California Institution for Men al Chino, Forthwith. 


WITNESS my hand and Seal of sald Court thides 20) - day of October.19.62.. 
R. B. JAMES, Clerk. 
py... eh bs pai Perper oer ne eae 
HEBSk LeadvIs . Deputy 


STATE OF CALIFORNIA, } bert 
County of San Diego. (eae 

I DO HEREBY CERTIFY the foregoing to be a true and correct abstract of the judgment 

duly made and entered on the minutes of the Superior Court in the above entitled action as pro- 
vided in Penal Code section 1213. 


ATTEST my hand and seal of the Superior Court this............... OMY Seen ek 2 day of 
«conse OE YC) 5 oe ee ee ,19...62. 


R. B. JAMES, 
County Clerk and ex-officio Clerk of the Superior 
Court of the State of California, In and for the 
GUE Chath BL ane County of San Diego. 


CORK EE Lene) Ca cae b eT es , 2 © 

ON PILE Wg THIe Org . 

ATIFW: - y 
By . .., Deputy 


| fe Seemeay te e 


Corie: Sept 
$30 ; 
- 
fy NING ARSED eGR 


ib as Ju ge of the Superior Court of the State of Cali- 
USIGIS Gite) fornia, in and for the County of San Diego. 


FORM tA CO, CLK. 11-60 2M PLAZA GERALD (¢] ‘ THOMAS 


ih. 


